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IN THE UNITED STATES DISTRICT COURT (1) 
FOR THE DISTRICT OF COLUMBIA 


ee Ae ee ee en ee ee ee en | ee ee ee 


UNITED STATES OF AMERICA 


312854 
Ve 
313-54 
RICHARD W, ROUSSEAU CEMINAL NOs 41405 
and 315-54 


ROOSEVELT Q, BAILEY, 


nn en en ee ee) 


Joe ee ee of Se ef 00 oe ce 00 


_ Defendanta, 
Washington, D, C., 
July 2, 1954, 


The above-~entitled action came on for imposition of sentence, before the 


HONORABLE ALEXANDER HOLTZOFF, United States District Judge, at 10:15 o'clock 


GeMe 


APPEARANCES; 
On beholf of the United States of America: 
HAROLD H, TITUS, Jit., Assistant United States Attorney 
On behelf of the Defendants: 


JOHN J. BEATTY, ESQ. 
BERNARD W, KEMP, ESQ, 


PROCEEDINGS (2) 
DEPUTY CLERK: Rousseau and Bailey. 
The Court will hear counse) for the Defendant Bailey, (3) 
MR, KEMP: Your Honor please, I tould like to call the Court's attention 
to the extreme youthfulness of the defendant, 

THE COURT: That is an aggravating (sic) circumstence, yes, he is only 
seventeen years old. 

MR. KEMP: That is correct, and I don't believe that prior to this 
occesion the defendant has a serious record. I understand he vas in trouble 
once with the juvenile authorities, but I don't believe it was of a serious 
nature. 

Your Honor, the defendant hes asked me to request the Court, if the Court 
sees fit to impose a sentence upon him, if he would be permitted to serve his 
sentence ot the Chillicothe institution in Ohio. I think Your Honor has a 
full. report. 

THE COURT: Anything else, counsel? 

THE COURT: These two defendents ce before the Court on charges of (4' 


four distinct robberies, four hold.ups committed on different days, 
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The first of the cases, 312-54, involved a hold-up of a High's (4) 
Ice Cream Store on Jénuemy 27. In the next case, 313-54, there was a 
hold-up of another High's Ice Cream Store on January 21. 314-54, was an 
exceptionally aggravated case, because it involved a hold-up of a taxicab 
driver during the night, that took place on January 20. The last case 
involved a hold-up of a grocery store on January 30, In other words, these 
defendants cannot be treated as first offenders. 

Rousseau is the older of the two men, he is 22 years old but he has 
practically no employment record. Bailey is 17 years of age; this is one of 
those cases in hich the Juvenile Court waived jurisdiction, He was before 
the Juvenile Court on a prior occasion, 

Crimines committed by youthful criminals are a very disturbing feature 
of our contemporary life. During the past year or two, the rate of crime 
in the District of Columbia has been decreasing, but the number of crimes 
committed by youthful offenders, in proportion to crimes committed by older 
offenders, has not decreased, In other vords, the ratio of youthful 
criminals in relation to older criminals has not decreased, while the general 
rate of crime is decreasing, Of course, it takes more than a Judge to deter- 
mine the reasons for that, it is a matter for sociologists, Parents (5) 
do not seem to discipline their children ag they used to; school authorities 
have been deprived of all authority to discipline their pupils and, un- 
fortunately, there has been a tendency in many quarters to deal too leniently 
with youthful offenders and that encourages them to go on and commit more 
serious crimes, 

I think both of these defendants must receive substantial sentences of 
imprigonment in view of the serious anc aggravated nature of their offenses. 
The Court wishes to add something that it has had occasion to say time and 
time again, The first duty of the Court, and the purpose of the criminal 
lav, is not to help rehabilitate the criminal, it is to protect society. 

If we can protect society by rehabilitating and helping the criminal, we 
try to rehabilitate the criminal, If we cannot effect anything by that 
course, we do not try to rehabilitate the criminal, In other words, the 
primary purpose is to protect the law-abiding citizen from being molested 
end attacked, and helping the criminal is only secondary, 


Richard Wilson Rousseau, it is the judgment of this Court that in each 


of the four cases you be imprisoned in en inetitution to be designated by 
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the Attorney General of the United States for a term of not less than (5) 
three years and not more than nine years, the sentences to run consecutively. 
That will be en aggravate of not less than twelve and not more than (s) 
twenty-seven years, 

Roosevelt 9. Beiley, it is the judgment of this Court that in each of 
the four cases you be imprisoned not less than two years and not more than 
six years, the sentences to run consecutively, That will be an aggravate 
of not less than eight years and not more than twenty-four years. 


(‘Ihereupon, the foregoing proceedings were concluded.) 


IN THE UNITED STATES DISTRICT COURT (9) 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATZS OF AMERICA 


Ve 


‘y 


Criminal Nos, 312, 313, 314, 


and 31554, 
ROOSEVELT 9. BAILEY 
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Washington, D. Ce, 
Wednesday, May 5, 1954, 

In this Court the above-entitled cause came on for disposition before 
Honorable Alexander Holtzoff, United States District Judge, at 11:15 
O'clock @. m, 

APPEARANCES 3 

On behalf of the Unitec States of America: John Doyle 
On behalf of the Defendant: Bernard VY. Kemp, 


PROCEEDINGS (10) 

THE DEPUTY CLERK: The case of United States versus Richard , Russo, 
Roosevelt 2. Bailey. 

MR. KEMP: Ready for the defendant Bailey, your Honor, That will be 
disposed of at this time. 

THE COURT: Very ‘ell, 

MR. KEMP; The defendant wishes to enter a plea of guilty to all four 
indictments, your Honor, 

THE COURT: Theve are three indictments here. All four? 

MR. KEMP; Four, your Honor. 

THE COURT: To all four? 

MR. KEMP: Yes, sir, 





If you Honor please, may I approach the bench a moment with (10) 
counsel for government? 

THE COURT: No. Suppose you male any statement in open court. There is 
no reason why you should come to the bench. 

MR. KEMP: It is my understanding, your Honor, that the defendant is 1.7 
years of age. I wanted to know whether or not the record showed that the 
Juvenile Court has waived jurisdiction on this defendant. He tells me he is 
17 years old, 

THE COURT: Well, what about that, Mr. Doyle? 

MR. DOYLE: If it please the Court -- 

THE COURT: There ia no reason why that should not be dene in open (11) 


court, Mor. Kemp, 





MR. DOYLE: May it please the Court, my records indicate that it was so 


waived, your Honor, 





THE COURT: Very well. 

What is counsel's name? 

MR. KEMP: Kemp, your Honor. 

THE COURT: Oh, you are Mr. "emp? 

MP: Yes, sir. 

THE COURT: Because I notice there is a Mr. Beatty also, 


MR. KEMP: There are two defendants, I think he represents the other one, 
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THE COURT: I see. 
You are certain of that, Mr. Doyle? 


MR. DOYLE: That is what my file so denotes to me, your Honor. 


e 


THE COURT: Anything elae you wish to say, Mr. Kemp? 

MR. MP: No, that is all, your Honor, 

THE COURT: Have you apprised the defendant of his rights? 

MR. KEMP: Yes, I have, your Honor. 

THE COURT: And does he admit that he committed the offenses to which he 
proposes to plead guilty? 

MR, i32iP: He coes. (12) 

MR. DOYLE: May it please the Court, if I might I note Detective 
Bonaccorsy in the courtroom here, and my notes indicated from the officer. 
Might I chee! that proposition that your Honor addressed to me, with the 


aetective before assuring you further? 
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THE COURT: I would like you to check it with the Court records (11) 
rether then in any other way, 

MR. DOYLE: Yes, sir, 

THE COURT: In other words, I vant to be sure that the Court records 
contain the formal waiver, 

MR. DOYLE: Yes, sir. 


THE COURT: I would be glad if you would do that, Mr. Doyle, 


MR. DOYLE: Yes, sir. 

THE COURT: And the Clerk is also going to do it. 

While I have no doubt that that is the case, because otherwise the 
matter would not have been presented to the Grand Jury, nevertheless I 
alvays like a double check. 

MR. DOYLE: Yes, sir, 

THE COURT: Now, Bailey, you ave charged in one case with robbing 
Samuel Yaffy of about “i220 on January 30, 1954. Do you admit that you did that? 

DEFENDANT BAILEY: Yes, sir. 

THE COURT: Now, in another case you are charged together with (13) 
Richard W, Russo with robbing Geneva Kidwell of $10 belonging to the High's 
Dairy Products Corporation on January 21, 1954. Do you admit that you com- 
mitted thet offense? 

DEFENDANT BAILEY: Yes, sir. 

THE COURT: Nov, in another case you are charged with another robbery 
jointly with Richard Russo on January 20, 1954, in that you robbed Costa J, 
Chaconas of a watch valued at $85, end $52 in money and a billfold. Do you 
admit that you committed that offense? 

DEFENDANT BAILEY: Yes, sir. 

THE COURT: Then in the fourth case you are charged together with Richard 
W, Russo of robbing Mildred M, Mozingo of $20 belonging to the High's Dairy 
Products Corporetion on January 27, 1954, Do you admit that you committed 
that offense? 

DEFENDANT BAILEY: Yes, sir. 

THE COURT: The Court will accept the pleas, 

THE DEPUTY CLERK: Roosevelt 9, Bailey, in Criminal Case No, 312-54, in 
which you are chargea with robbery, do you wish to withdraw your plea of not 
guilty heretofore entered and enter a plea of guilty to the indictment? 

- DEFENDANT BAILEY: Yes, sir. 
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THE DEPUTY CLERK: Plea of guilty entered to the indictment, (13014) 

In Criminal Case Nog 313-54 in whi¢h you aré charged with robbery, do 
wish to withdrav your plea of not guilty heretofore entered and enter a 
plea of guilty to the indictment? 

DEFENDANT BAILEY: Yes, sir. 

THE DEPUTY CLERK: Plea of guilty entered, 

In Criminal Case No, 314-54. in which you are charged with robbery, do 
you wish to withdraw your plea of not guilty heretofore entered and enter a 
plea of guilty? 

DEFENDANT BAILEY: Yes. 

THE DEPUTY CLERK: Plea of guilty entered, 

In Criminal Case No, 315~54 in which you are charged with robbery, do 
wish to withdraw your plea of not guilty heretofore entered and enter a 
plea of guilty to the indictment? 

DEFENDANT BAILEY: Yes, sir, 

THE DEPUTY CLERK: Plea of guilty entered in each case, 

THE COURT: The case will be referred to the probation officer for the 
usual pre-sentence investigation. 

MR. KEMP; Thank you. 

THE DEPUTY CLERK: ALL witnesses in the case of United States versus 
Roosevelt 9%, Bailey are excused, 

| AFTERNOON SESSION OF COURT, 1:45 p. m. 
MR. DOYLE: May counsel approach the bench, your Honor? (15) 
THE COURT: Yes indeed, 
(Whereupon, Mr, Doyle approached the bench and conferred with 
the Court as follovs:) 

MR. DOYLE: If your Honor please, I wanted to advise the Court that 
during the noon hovr I did check on the case in which a plea was entered 
previously, the U. S. versus Roosevelt Bailey case, and the waiver from 
Jucge Cockrill coes appear in the files of the Clerk's Office of this Court. 

THE COURT: Thank you, 


(Conclusion. ) 


CN 





UNITED STATES COMMISSIONER (17) 
District of Columbia Jlen5e 
Gede 160-54 
RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE CYRIL S. LAWRENCE U.S. COURT HOUSE, VASHINGTON, D.C. 
(Name of commissioner) (Address) 
COMMISSIONER'S (Complaint filed on Feb. 8, 1954, by 
DOCKET No. 16 Case No, 7915 ( Mildred Mozingo 
THE UNITED STATES Official title, charging violation of 
V8. (United States Code, Title, Section, on 
Richard W, Rousseau (San, 27 1954, at Wash, in the division 


of the district of Columbia as follows: 
( 
remaery - DCC T. 22, Sec, 2901 


(Here insert brief summary of facts 


WARRANTS OR SUMMONS ISSUED: constituting offense charged) 


Date _ avrant/Summons for 


; (Nome of defendant) 
to (name and title of officer) 


Substance of return 








(Name of defendant) 
to (name and title of officer) 


Substance of return 


PRCCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMISSIONERS 
Date Feb. 2, 1954 Arrested_by MPDC sae 


( (Name of Issuing officer) 
(without warrant, 





(for United States V. Caputy 


Appearances ( (Name) (Address) 
(for accused 








(Name) (Address) 


Proceedings taken Complaint prepared. Defendant was informed of the complaint 
(Here insert with dates, when appropriate, a seriatim account of essential 


and of his right to have a preliminary hearing and to retain counsel, Defendant 
steps talien at hearing such as "compleint prepared," if arrest is without 

was not required to make a statement and was advised that any statement made 
varrant; "defendant informed of complaint and right to retain counsel and 

by him may be used against him, Defendant was advised of his right to cross- 

’ Peay) =. Spe SCR Bot ES _ a ee ee ee ee ee a nes ene ee eee 
oreliminery hearing": "preliminary examination waived," if that is the fact; 
any adjournments taen, etc. 
examine witnesses against him and to introduce evidence in his own behalf, 


Govt, witness: Mildred Mozingo, 1126 4th St. NE, Probable cause shown, 


(This complaint and two others requested and authorized to be filed by A,U.S.A. 





_ Gonliff, 





Tvelve more cases to be presented direct Grand Jury.) _ 
FILED 

FEB, 9 1954 

HARRY M, HULL, Cler’ 
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FEB 10 195/, 

Outcome Def, held for G.J, 

Bailed fixed, Feb. 2, 1954 Amount, $7500.00 Bonded, 19 _, by cash 
deposited by (name) Sddress | 
transmitted to clerk of district court , 19, (or) by surety 


(name) Adéress 
(name) /déress » who 
justified by affidavit dated » 1°__, (or) committed to Wash, Asylum ¢ 


Jail on Feb. 2, 1954, 


JUVENILE COURT OF THR DISTRICT OF COLUYBIA (21) 
WASHINGTON RECEIVED 
Edith H. Cockril FEB 17 1954 


Judge HARRY M. HULL, Clerk 


February 15, 1954 
lir, Harvy W. Hull 


~54, 
Clerk, United States District Court Criminal 212, 219, 314, 21996 
Washington, D. C. 
Deax Mr, Hull: 
I ai sending you herewith adéitienai waiver on Roosevelt Quebelly 
Bailey, Jr., colored, enether-veiver-having-been-sent-—you-shis-same-date, 


The arresting officer has been notified of this action. 


/e/ Hilda R, Reagle 
Clerk, Juvenile Court, DC 
JUVENILE COURT OF THE DISTRICT OF COLUMBIA (22) 


WASHINGTON 
Edith H, Cockrill February 15, 1954 


Judge 

After investigation, pursuant to Section 13 of the Juvenile Court lav, 
as emended, in the case of Roosevelt Quebelly Bailey, Jr., Colored, the 
Juvenile Court waives jurisdiction and orders gaid child held for trial 
under the procedure of the United States District Court for the District of 
Columbia, 


Dated this 15th day of February 1954, at Washington, D. C. 


/e/ Edith H, Coctaill 
Judge of the Juvenile Court, D.C. 





FILED UNITED STATES COMMISSIONER 
FEB 19-195¢ District of Columbia GeFe C10= 56 


HARRY M. HULL, Clerk 312-54 
RECORD OF PROCEEDINGS IN CRIMINAL CASES 


BEFORE CYRIL S,. LAWRENCE U.S. COURT HOUSE, WASHINGTON, D. C. 


COMMISSIONER 'S Complaint filed on Feb. 16, 1954, by 


( 

DOCKET No. 16 Cage No, 7992 | Pe ldred Hosingo 

TIE UNITID STTES bi ghage title, charging violation of 
(United States Code, Title, Section, on 
(Jen, 27 1954, at Wash, in the division of 
(the district of Columbia as follows: 
(robbery - DCC T, 22, Sec. 2901 


V8, 
Roosevelt 9. Bailey 


VARRANTS OR SUIZIONS ISSUED: 
Date Warrant/Summons for 
to (name and title of officer) 
Substence of return 


Date Verrvant/Summons for 
to (name end title of officer) 


Substance of return 
PROCEEDINGS Oi] FIRST PRESENTATION OF ACCUSED TO COMMISSIONER: 


Date Feb, 16, 1954 Arrested by Hppc  {BE*Waxxankxng 
(without warrant. 


(for United Stetes -E, Fennell 
“pnearances ( 
(for accussed 


Proceedings ta’en Complaint prepared. Defendant was informed of the complaint 
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and of his wight to have a preliminary hearing and to retain counsel. Defendant 
was not required to make a statement and was advised that any statement made 
by him may be used against him. Defendant was advised of his right to cross~ 
examine witnesses against him and to introduce evidence in his own behalf, 
Juvenile Court Waiver presented, Govt. witness: Mildred Mozingo, 1128 4th St. 
NE. Probable cause shown, (This complaint and two others, see case nos, 7993, 
7994, reauested & authorized to be filed by A,U.S,. Attys, Conliff & Fennell. 
Tyvelve more cases to be presented direct to G.J.) 


Outcome Def. held for G.J, FEB 20 1954 
Bailed fixed Feb, 16, 1954 Amount, $5000.00 Bonded, 19°: , by cash deposited 
by (name) Adcress 


te ee ee ee ee ees pea 
transmittec to cler!: of district court , 19 __ (or) by surety 
(name) \dévess 


(name) a ee ddreas » who 


justified by affidavit dated, 19, (or) committed to Vash. Asylum & Jail 


on Feb. 15, 1954 
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JUVENILE COUNT OF THE DISTRICT OF COLUMBIA (26) 
WI SHINGTON F12=54 
Edith H, Coelvill GeJ. 210-54 
Judge February 15, 1954 RILED 
FEB 19 1954. 


HARRY M, HULL, Clerk 
After investigation, pursuant to Section 13 of the Juvenile Court lav, 
as amended, in the case of Roosevelt Quebelly Bailey, Jr., Colored, the 
Juvenile Court waives jurisdiction and orders said child held for trial under 
the procedure of the United States District Court for the District of 
Columbia, 
Dated this 15th day of February 1954, at Washington, D, C. 


/s/ Edith H. Cockrill 
Judge of the Juvenile Court, D.C. 


Ordex Appointing Counsel to Defend (29) 
c= : A I nnn ne 
In the United Stetes District Court 
for the District of Columbia FILED 


MAR 19 1954 


(Holding ¢ Criminal Court) 
HARRY M, HULL, Clerk 





UNITED STATES \ 
P \ Criminal No, 312-54 
Vv e . 
t 
ROOSEVELT . BAILEY fe hee oes 


ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 19th day of March 4.D., 1954 
Ordered, That BERNARD W. ‘EMP, ESN, be, and he is, hereby appointed to 
appear and defend on behalf of the said defendant, 


/s/ Burnita Shelton Matthevs 


Judge 
UNITED STATES DISTRICT COURT FILED Gea 
FOR Tit DISTRICT OF COLUMBIA MAR 19 1954 


UNITED STATES HARRY M, HULL, Clerk 


vs. Criminal No. 312-54 


Charge __ Robbery 


#1-Richerda W, Rovsseau 


#2-Roosevelt 0, Bailey 


OO A Te 
Defendants 


a i tl 


PLA OF DEFENDANT 
On tis LOth aay of March, 1954, the defendants, Richard ‘!, Rousseau anc. 
Roosevelt Q, Bailey, appearing in proper person and byxkisxuxkoxney request 


that counsel be appointed by the Court, which is so ordered, being arraigned 
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in open Court upon the indictment, the substance of the charge being (21) 
stated to then, plecds not guilty thereto, 


The defendants are remandec to the District of Columbia Jail, 











Present: By direction of 
United Stetes Attorney Burnita Shelton Matthevs 
By Harold Titus Presiding Judge 

Assistant United States Attorney Criminal Court No._3 

Rew Mim.Ci ieee HARRY M,. HULL, Clerk 

Official Reporter By /s/ James S. Gardiner, Jr. 


Deputy Clerk 


NOTE: REPORT TO NEW COURTHOUSE (32) 
Bet:een Third Street and John Marshal Place 
on Constitution Avenue, N. ., Courtroom 48 


Doyle 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Spa Ad Test -- COURT OF CHIEF JUDGE L‘S 


UNITED STATES OF AMERICA 


Vs. $ Criminal. Case No, 312-13~-14-15~-54 
Richard '/, Rousseau et al $ 


THE PRESIDENT OF THE UNITED STATES TO 





H Mildred He Mosingo. 112¢-4th St., N.5., pers Served J 2: D 
ii Det_Josevh Boneccorsy. MP. No. © Pct a ee re ee By Copy 
IL Det Emmett ".. Swilivan, MP. No. © Pot ; | By Copy 


H Det Kenneth Cones. M.P. No. 9 Pct By Copy 


H Geneva Kidvell. 4°00 Quarles St., N=. Apt No. 4 pers served J & D 










H Costa J. Chaconas, 13/4 Spring Road., N.\/. pers served J &D 


H Det LL. Lyons. No. 10 Pct By Copy 


Det E.E. Ernst. M.P.D. No. 10 Pct By Copy 


H Samuel Yaffe, 5510-Sth St., N.'!, pers served J& DO 


Florence Yaffe, °510-9th St., N.‘’. By Copy 


B--S.By-Brinkleu..2326.Halt-Str-Sk Co 
P, L. Neffs By Copy 





You ave hereby commanded to attend the said court on Wednesday, May 5, 1954 
» at $300 o'cloc?: c.m., to testify on behalf of the 
United States, anc not depart the covrt vithout leave of the Court or the 
DECADES ESI TON EN Witness, The Honorable Bolitha J, Laws, 
Chier Judge of said Court, 
this. day of _, A,D., 19 3 
H*RQY M,. HULL, Clerk 
—_URSHALL'S RETURN eee 4s/ Harold G, Dodd. EEE ee 
Deputy Clerk 
Swimoned the above-named witnesses 
Vi. BRUCE MATTHE''S, U, S. MARSHAL 
By:-- 


+ Deputy 1 
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U. S, M'RSHAL'S RETURN OF SERVICE (33) 
FOR THE DISTRICT OF COLUMBIA 


US 





VB~6 Case No, Crim, 312~-13-14-15~54 


Nosseeu et ol 


Swamoned the within-named by delivering a true copy of subpoena to: 


Neaine fddress How Date 
L.L. Lyons No. 10 Prec __ Copy 4/26/54 4:55 PM 


iS) 


36. Ernst No, 10 Pec Copy 4/26/54 4355 PM 


| 





Vi. Bruce Matthews 
United States Marshal 
By /s/ William T Smith 


Deputy 
U. S. M'RSHAL'S RETURN OF SERVICE (34) 
FOR THE DISTRICT OF COLUMBI. 
Ee 
vs, Cese No. Cr. 312-54 


Rzchara i, Rousseovu 
Swamoned the within namec by delivering a true copy of subpoena to: Test 
Name Adévess Hov Date 


S.B. Brinkley 1326 1/2 St. S.z. Copy 4~26-54 


W. BRUCE MATTHE'US 
United States Marshal. 


By He Wilson 





Deputy 
U. S. MARSHAL'S RETURN OF SERVICE (35) 
FOR THE DISTRICT OF COLUMBIA 
U,S,A. 
vs, Case No, Cr, 312-13-54 


Richard Rosseau et al 
Summoned the within-named by delivering a true copy of subpoena to: 


Name Address How Date 


Florence Yaffe 5510-9 St N.W. C 4=-28=54 8320 PM 


W. BRUCE MATTHEWS 
United States Marshal 
By /s/ Hy F. Jacques 
Deputy 
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U. S. MARSH/L'S RETURN OF SERVICE (36) 
FOR TH? DISTRICT OF COLUMBIA 


U,S. bs 
VB. Crse No. Cre_312-13-14-15-5/; 


Rosseau et al 


Summoned the vithin-nemed by delivering a true copy of subpoena to: 


Name Address How Date 
Det Kenneth Cones I1.P. Noe 9 C 4/26/54 
Emmett A, Sullivan MP. No. 9 C " 
_' Joseph Boneccorsy Hi.P, Now 9 C 4 





!, Bruce Matthews 
United States Marshal. 
By C. E. Hockman 


Deputy 
UNITED STATES DISTRICT COURT FILED (27 
FOR THE DISTRICT OF COLUMBIA MAY 5 = 1954 
UNITED STATES HARRY M. HULL, Clerk 
vis Criminal No, 312-54 


Charge ROBBERY 
#2 ROOSEVELT 9. BAILEY 
Defendcnt 
WITEDRIMAL OF PLEA 

On this 5th day of May, 1954, the defendant Roosevelt 9. Bailey, appearing 
in proper pexson and by his attorney, Bernard '!, Kemp, Esquire, in open Court 
withdraws his plea of not guilty to the indictment heretofore entered anc 
pleads gu:-lty. 

The case is referred to the Probation Officer of the Court and the de-~ 


fendant is renanded to the District of Columbia Jail. 


By direction of 
#LEXANDER HOLTZOFF 
Presiding Judge 





Criminal Court #3 
Present: EES 
United Stetes /ttorney H/nPY M, HULL, Clerk 


By John Doyle ‘ 





‘ssistent United States Attorney By Daniel. J. Mencoboni 


Rogey E, Frye Deputy Cler? 


—_—— 
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Official Reporter 








UNITED STATES DISTRICT COURT (44) 
FOR THE DISTRICT OF COLUMBIA 
: FILED 
UNITED STATES ) JAN 9 1956 
v, ) CRIMINAL No, 312-54 HARRY M. HULL, 
) Clerk 


ROOSEVELT 1, BAILEY 





LMORANDUM 





Motion of the defendant, Roosevelt 9, Bailey, to vacate the judgment 
and set eside the sentence is denied, The defendant's contention that he ‘as 
not effordec an opnortunity to ma’e a statement at the time sentence was 
imposed borcexg on the frivolous, The cefendant was represented by experienced 
counsel who at the time made appropzicate statements and representations in 
his behelf, The defendant does not indicate what more could have been said 
in his behalf. 


The defendant as before the court on pleas of guilty to four indictents, 








m each charging a separate robbery, or what are popularly Imowm as "holdups,. 
a A maximun sentence of 5 to 15 years could have been imposed in each one. The 
S court imposed a sentence of tio to six years in each case, to be served 

: consecutively, in other words, en aggregete of 8 to 24 years. Under this 
; $ Bs; sentence the cefencant becomes eligible for parole at the end of eight yeers. 

c Wimagiiit anne; /s/ Alexander Holtzoff , 

oo United States District Judge. 

- 

my UNITED STATES DISTRICT COURT PILED (43) 

FOR THE DISTRICT OF COLUMBIA SEP 7 ~ 1956 
OFFICE OF THE CLERK HARRY M. HULL, Clerk 


Me, Harry M, Hull 


UNITED STATES OF ALERICA 


\ 
Responcent ) 
VSe Criminal Case No, (212-54 
No. 2: ROOSEVELT Q, BAILEY (313-54 
Defendant (314-54 
\ (315-54 


Box 25, Lorton, Va. 


7 MOTION FOR REDUCTION OF SENTENCE PURSUANT TO 
RULE 53 (b) of TITLE 28 JUDICIARY AND JUDICIAL 
PROCEDURE SECTION 134.2 (3) of TITLE 26 US CODE _ 
DEFENDANT'S AFFIDAVIT IN SUPPORT OF MOTION 


JURISDICTIONAL STATEMENT 
Joint incictnents vere filed ageinst Roosevelt 4, Bailey and Richard \’, 
- Rousseau by the United States of ‘merica, Respondent, alleging the following 
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violation of (22-2901 D. C. Code‘ Robbery (four counts) and after an (48 
entry of judgment of commitment by the United States District Court for the 
District of Colunbie egainst defendant, a Motion lies for reduction of 
sentence by virtue of 28 U. S. C. 1343 (3) and Title 28 - U.S.C, Rule 53 (b) 





Citing: Title z& ~ Section 1343, par. (3) 
eee: "To redress the deprivation, undercolor of any state Law, statute, 
ordinance regulation, custom, usage, of any right, privilege or 
inmunity secured by the constitution of the United States or by 
an act of Congress providing equal rights of citizens or of all 


persons ‘rithin the jurisdiction of the United States," 
Citing: Rule 53 (b) 


"On motion for a rehearing, on motion to alter or amend a judgment 
or on a motion for a new trial, the Court may open the judgment if 


one nas been entered, take additional testimony, amend findings of 
fact and conclusions of law or make new findings and conclusions, 
end direct the entry of a new judgment." (Emphasis added) 

Comes notr Roosevelt Q. Bailey defendant, (Petitioner) pursuant to the 
Titles and Sections herein and u~ges this Honorable Court to rescind the 
judgment of conviction imposed herein Criminal Nos, 312-54, 313-54, 314-54, 
respectively, United States of Ame:ica V7. Roosevelt Q. Bailey and as cause 
thexefore shows the Court as follows: 

That the petitioner is a citizen of the United States and is ++ a minor, 


age 19, per Rules 17 (b) and 64 of Municipal Court Rules (taken from F.R.C.P.) 
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and at the present is confined in the D. C. Reformatory for Males, Lorton, 
Virginia, sexving sentence imposed herein, (8-24 yrs.) 

That the gens of the Honorable Court to issue such process of Law 
is invoked under due process of la, under criminal procedure, Anti-date (49 
in support of the Court's jurisdiction, attention is called to the following: 
Herman V, Claudy 349 U.S. 904 Walker Vs. Johnson, 312 U.S, 275, 61 ct. 85 
BLED. Rule 53 (b) F.R.C.P. 
CTH: Minors, regardless of age (undex 21), are not lawyers nor are they 
labinied in the law to differentiate between right to counsel or - "right to a 
trial" end a “weiver thereof", Irresnvective of rules of the Court, the Con~ 
stitution carries to ivery Citizen the sight to Counsel, "due process of law’ 
and their day in Covrt, Just as Juveniles cannot legally waive right to 


counsel until they become 21 years of ege, so it is, e Juvenile cannot 
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"legally" -.- "waive his right to e« jury triel until he is 21, Con- (49) 
sequently, if the juvenile did waive his right to a jury trial the waiver 
becomes Moot’, the judgment of conviction thereof legally becomes void. 

For the purpose of clarity, petitioner will endeavor to relate the 
events herein vio their chronological sequence, referring to both hie 


voluntary going to the No. 9 Precinct, the delay in being taken to Court etc., 
Commencing with: 
Inception Of The Arrest, 

On or about February 2, 1954, approximately 1:00 P.M, Eugene Foot came 


to the home of Petitioner advising tiie police wanted petitioner to come to 
Precinct No, 9 that there was nothing serious envolved. Petitioner had been 
an acquaintance of Eugene Foot approximately 13 months. 

Petitioner and Eugene went to the vrecinct, upon arrival both were taken 
up staivs, (Potitioner contends he should have been taken to the Juvenile 
Buxveau) While upstairs, the telephone rang the officer said the call was 
for petitioner, Hovever, petitioner dénied knowledge of the caller, the 
officer insisted petitioner ‘mew who made the call and after repeated denials 
by petitioner, the officer escorted Eugene Foot dow stairs, They were gone 
approximately one-helf hour and both returned. 

The officer asked petitioner if he knew anything about the robberies, 


vetitioner answered in the negative, during the interrogation four detectives 





were in the room. 
One of the detectives took petitioner into a room by himself and (50) 


continually assaulted petitioner by repeated blows upon the head and by 


JIGVIIVAY AdOD 1S39 


~unching petitione: in the adomen trying to obtain a confession, Petitioner 
tried unsuccessfully to bring this brutality of the officer to a stop by 
informing the officer of a recent appendix operation, the pleas were ignored, 


In Herman ¥. Caludy, 349 U.S. 904, Decided Jan. 9, 1956, the Supreme Court 





of the United States said: 


"Our prior decisions have established that: a conviction following trial 


or on a plea of guilty besec_on a confession extorted by violence or by 


mental coercion is invalid under the Federal Due Process Clause -.."' 







(Emphasis Added) 


In the Herman case, Petitioner was not informed of the seriousness of the 







charges by the prosecutor or the judge; he did not know that his plea of guilty 


could result in a Meximom sentence of some 315 years. In this instant cease, 


petitioner was a minor, consequently, pursuant to Rule 17 (b) of (50) 
Municipal Court Rules (talven from F.R.C.P.) should have been in Juvenile 
Court, Secondly, petitioner did not lnow that his plea of guilty on four (4' 
Robbery charges could result in « maximum sentence of sixty (60) years. 
Petitioner plecded guilty to all the cherges against him, Since petitioner 
ves a minor (17 years) at the time of pleading guilty, (and is still a 

minor) and did not have previous oxperiences in criminal procedure of 
Criminal District Courts, he did not, nor could not understand his rights 

and therefore, was not; nor at this present time, is not barred from alleging 
het his lack of criminal experiences violated due process... By the fifth 
cuendment the prohibition is laid down upon the Federal Government; that: 

"No person shell be-,.deprived of life, liberty, or property, without due 

process of law,'' 

In violation of the Constitutional ideology: e.g., "to establish justice 
and provide for the common defense," it is felt that the "Due Process" rH) 
clause has been flagrantly neglected. In that, in Article V. from the Amend- 
ments, it is stated there and quoted here, in part: "..nor shall be compelled 


in any criminal case to be a witness against himself...without due process 





of law." etc. 

It is a fact that petitioner, in violation of his constitutional rights 
and deprived of ‘Due Process" of law vas forced to bear witness against 
himself, in pleading guilty (as a minor) to the charges. 

In support of this contention by petitioner are the words spoken by the 


Supreme Court Justice Robert Jackson: 
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"Every accused person has a constitutional right to counsel and there 

is correlative duty on the part of the bar to see that every accused, 

no matter how unpopular is represented competently." 
And in Thomas v. District of Columbia, 67 App. D. C. 179, 183, 90 F. 2d 424. 
The appellate Court said: | 

it,.ethe sixth Amendment, guarantying the accused in a criminal prosecution 


the assistence of counsel for his defense, means effective assistance," 





~_ 


17 T.g., Brown VY. Mississippi, 297 U.S. 278; Chambers V, Florida, 309 U.S. 227; 





o“_— 


Vettes V. Indiena, 338 U.S, 49; Turnex V. Pennsylvania, 338 U.S. 62; Harris Vv. 


South Carolina, 338 U.S. 68; Leyra V. Denno, 347 U.S, 556 


Lif, 
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see also Newfield'v, United Stetes, 73 Avp. D. C. 174, 118 F. 2d 375, (4)) 

Upon these contentions alone, petitioner urges thet he has grounds 
for o hearing, an’ relief, 

Cugene Foot accoipenied the detective to the home of one, Richard 
Roveseau's gir) friend, upon entering, Richard ves leaving, the officer 
arrested Richard, The time nov is approximately 10:30 or 11:00 P. M, The 
officers pleced the petitioner and Richard betveen tio arrested drunks in a 
line-up and brought jn some peon’e to identify us. A man and wife eve 
brought in and the w'fe identified petitioner and Richard Rouseau as the 
pexson who robbed them, After this identification, the officers took peti- 
tloner and Richard covmstairs, they placed Richard in a cell and placed 
petitioner in o chair, Petitioner's mothe: came to the precinct about mid- 
night. Petitioner was charged with thee robberies at this precinct, hovever, 
only "one" person identified petitione:, The officers then took Richard and 
petitioner to Ho. 10 Precinct arriving there about 1:00 A.M. No body came to 
identify us, le vere then taken to othe: precincts for identification, neither 
Richard nor petitioner were identified et these precincts, the time then vas 
approximately 2:00 A.ii, Neither of us hed any sleep, nor was petitioner taken 
before the proper Juvenile Authorities. It was approximately "sixteen" (52) 
(16) daysbefore petitioner was talien to have his fingerprints and photo mace, 
and then taken before the Commissioner ~ without a lawyer, then there weve 
three charges of Robbery. Concerning the sixteen days which petitioner was. 
held at the District Jail, (Instead of the Juvenile Bureau). An arrested 
yexrson is to be brougnt, "without delay before the nearest committing 
magistrate. If the crime is a felony the magistrate gives the accused a pre- 
liminary heering; and when "evidence indicates a probability of guiit; the 
accused is held for action of the grand jury. However, usually, in cases of a 
juvenile the accused is placed in the custody of his parents or in a Juvenile 
detention home. 

In Beaver v. Haubert (13) Tne Sunreme Court said:-~ "... the right of a 
speedy trial is necesscrily relative; +t is consistent with delays and depends 
upon circumstances, It secures rights to a defendant. It does not precluce 
the rights of Public Justice." 

rofessor Black, repeating on oft cuoted definition says that a speedy 


as provided by the sixth Amendment means a trial "Free from verations 

capricious, and oppressive delays manufactured by the Ministers of Justice, 

Black's Constitutional Law Sec. 206; Quoting Nixon v. State, note 7 supra. 
18 








Although the chove avotations refer to promptness of trial, it ($2) 


effects the prevecuisite, (prolsninevy hearing’ to e speedy trial o8 one 


cannot be Lego lly tried unless tie.c “ee been a preliminary heaving, 
Petitionc, received his in¢iotment papera on March 16, 1964 ond appeoved 


in Court before the Hon. Judge iiettheva, 

"Potit:one. = dic not see o lavye: until - after receiving his indict- 
ent pepers. 

Court eppointed Bernard Ke ,., eq. to defend. Petitioner pleaded no% 
guilty. Counse). c2l1led petitione» to court only once, at this time petitioner 
8t1i]] maintoinec he ‘cs going to plee* not guilty. Counsel threatened thet 
if votitione: stood triel, the o’ficers would bring up approximately six (6°' 
more chavges o: which petitioner Imew nothing about. Petitioner appeared 
before the ton, Jucge Holtzoff and agein counsel advised petitioner to pleed 
guilty oe he ‘mould ask for mercy, Petitioner left vith the aid of no-one (53° 


éni by being mentally coerced»By counsel). by not knowing the legal require. 





ments anc hie Constitutional rights, ~ nleaded guilty, thinking he voul~ he 
sent to a Juvein.le Institution fo: » short period. As a result of this mis 
carriage of justice petitioner received a Maximum sentence of tventy-four (%/.) 
Jong years and p-st vecords of parole veleases shall reveal that the chances 


of parole are obscuve, or out of the question, 





The fovegoing narrative of tne allegations in this motion reveals facts 
waterial to a determination of the constitutional questions involved. The 


allegetions as to vetitioner's treatwent after arrest and the delay of 


sunjoa puncg seusSr20 Oyz WO4s 
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sixteen days before eppearing in Court together with the mental coercion by 
defénsge counsel anc counsel's edvice to plead guilty and petitioner's uncer~ 
' ‘stending of the ee and conseauence of & guilty plea present the very 
‘dnd of dispute which should be decided "only" after a hearing. In spite of 
the guilty plea itself, it is not sufficient to refute as frivolous or false 
the serious charges mede by petitioner concerning matters not shown by the 
record. See Palmer 7. Ashe, 342 U.S. 13, 137. Moreover, the number and com- 
Dlexity of the charges against petitioner, as well as their seriousness, 
create a strong conviction that no layman, (less more than a Juvenile) could 
heve understood the accusations and that petitioner should not have been 


advised by counsel to plead guilty, especially in a criminal, (not Juvenile! 
court. 

It is the volioy of the Court to give defendant an opportunity to present 
his case, end court is prone to adopt e liberal attitude in dealing with cefault 
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judgment when satisfied of the good faith of applicant. Such velief is (53) 
vemedial and should be liberelly construed. Manos v. Fickenscher (D. C. 
Itin.e App. 1948, 62 A. 24 791). 

Under rues of municipal court, a variance between pleadinge and proof 
ig "meteria).” when it ie of a cheracter to take the cdversaiy by surprise 
end mi@lead hin in the prosecution of his cause of action ov defense. Etty V. 
Federal Consulting Service (D. C. Mun. App. 1948, 59 A. 24 692). 

The trial court not only hes the power but also the duty to set aside a 
verdict which is grossly and capriciously excessive. Failure to do so (54) 
will constitute veversible error. Munsey v. Safeway Stores (D. C.) Mun. ‘pp. 
1949, 65 As. 2d. 596), 

The imperative condition of equitable intervention in setting aside a judgment 
is that the party applying for it shall make it clearly apparent thet he had 

& good defense to the action which, by fraud or accident, he was prevented 
from making, and also that there was neither fault nor negligence on his 

part. Thomas v. Marvins Credit Inc. (D. C. Mun. App. 1950, 75 A 2d 773). A 
court ‘i11 not condone a wilful or negligent disregard of court process, 

rules or orders. Manos v. Fickenscher (D. C. Mun. App. 1948, 62 A. 2d 791). 

This case reveals a shocking series of violations: (1) petitioner was 
not arrested for the charges as this motion reflects; (2) he vas held a 
period of sixteen days before being brought to District Court; (3) petitioner 
vas assaulted at the precinct by the officer in an attempt to make @ con- 
fession; (4) petitioner was taken from precinct to precinct for the purposes 
of identification; (5) petitioner was not represented by counsel at the 
commissioner's hearing, at which time petitioner should have been talen to 
the Juvenile authorities; (5) the police should have talen petitioner to the 
Juvenile Authorities from the inception as per rules 17 (b) and 64 of Municipal 
Court Rules (taken from F.R.C.P.) petitioner being a minor within the legal 
terms of the rules; (7) Counsel mentally coercered petitioner into pleading 
guilty, lmowing pet:tioner's knowledge as a minor was limited and knowing 
petitioner was a minor. 

The case of James ve. United States is pertinent for consideration here. 
Case No. 12692 In the United States Court of Appeals For Fifth Circuit 


June 25, 1949, 





























FIGVIIVAY AdOD 1S38 






















-¢ 
€ 


Appesied from Dist:ict Court of United States for the Southe.n (54) 
District of Florida, Before Hutchison, Selbly and Miller, Circuit Judges. 
Per Curiam: Petitioner proceeding under Section 2255 Title 28, U.S. Code, 
a6 amended Sept. 1, 1946 applied to the Court of Sentence foi relief from 
i8 conviction and sentence. 

Cleiming that he vas unconstitutionelly convicted ond sentenced. He 
alleges among othe: things that the United States Attorney and the agent 
of the Federal Bureau of Investigation knovingly and falsely procured and 
used per jured teatimony. 

The District judge, stating "None of the grounds stated, con- (55) 
stitute grounds enumerated in Title 28 Section 2255 for the correction of 
sentence," denied the petition without a hearing. 

The invoked section provides.." Unless the motion and the files and 


records of the case conclusively show that the prisone: is entitled to no 


relief, the Court shall cause notice thereof to be served upon the United 


States Attorney, grant a prompt hearing thereon, determine the issue and 
make finding of fact and conclusions of law with respect thereto," 
Without in ony menner expressing an opinion in the truth or merits 

of petitioner's application, we think the court erred in denying the 
petition without 6 hearing and that the order appealec from should be 
reversed and the cause remanded for further and not inconcistent proceed~ 
ings as provided in Section 2255, | ees 5 
/ This not being a motion under Section 2255 of Title 28, but rather a 
motion for reduction of sentence, petitioner urges this Honorable Court 
that in the alternative this Motion could be treated as such for the purposes 
of petitioner's presence in Court, which, as such, would warrant counsel 


being appointed. 


a CONCLUSION 


/ 
Both the Herman case (which reversed the Pennsylvania Supreme Court) and 


the Thomas case, not to mention the many others, compel the conclusion that 
petitioner's conviction is contrary to Due Process of law. It is therefore, 
vespectfully submitted that your Honor after careful consideration, “Temper 
Justice With Mercy", and rescind the judgment of conviction herein imposed 
that petitioner, (still a minor) may have the chance to face society, a young 
man since the best years of his life are in front of him, instead of going 
back to society e young-old broken and confused person, Petitioner has not 
been subject to any disciplinary actions since incarceration, notwithstand- 


ing his youth in an institution for felon adults. 
Respectfully Submitted 
/a/ Roosevelt Bailey 
ROOSEVELT BAILEY 
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State of Virginie)) (56) 
‘) ga 
COUNTY OF FAIRFAX)’ 


I, Rooseve)t Bailey, being first duly eworn undo) oath according to 
lov do hereby depose and state that I have read the foregoxng petition anc 
c.vidavit by ie subscribed end thet I nov the contents thereof. Those 
metters etetec therein as fact ere true and those mattevs stated therein 


upon informetson enc belief I very believe to be true. 


/a/ Roosevelt Bciley 
ROOSEVELT BAILEY ~ Petitioner 


Subscribed pnd svorn to before me thia Sth day of Sentc.ibe 1956, 


/a/ Edvard T Flanege __ 
NOTARY PUBLIC 
My Commission Expires April 25th, 195° 


CERTIFICATE OF SERVICE 








A copy of tiie attuched, mailed postpaid to Oliver Gasch, U. 3S. Attorney for 


Washington, D. C. et his address, U. S. Courthouse, ‘/eshington, D. C. this 
5th day of Septembe: 1956, 
/s/ Roosevelt Bailey 


OIE | 


ROOSEVELT BAILEY Petitioner 
Subscribed end sworn to before me this 5th day of Senteube:: 1.556. 


/s/ Eduard T, Flanege | 
NOTARY PUBLIC 


My Commission Expires April 25th, 1959 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PILED (57) 


SEP 20 1956 
H/NRY M. HULL, Clerk 





UNITED STATES, 





\ 
PLAINTIFF, 
Vv. \ CRIMIN/L NO. 312-54 
ROOSEVELT 9. BAILEY, ) 
DEFENDANT. 
MEMORANDUM 





The application filed by the defendant in proper person is a motion for 
@a reduction of sentence end, therefore, is governed by Rule 35 of the Federal 
Rules of Cyim:nel Procedure, under which the pover of the Cout to reduce a 
sentence ceases within sixty days after its imposition. This defendent was 


sentenced on July 2, 1954, and the present motion vas filed on Septembei 7, 
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1956, Therefore, the Court is ‘rithout power to entertain this applice- (57) 
‘ion and it ig cenied on thot ground. 

The Court might odd that even if pover to consider the motion existed, 
the Court roule not reduce the sentence in viev of the noture of the 
o°fenses involved, The defendant wos convicted of four different robbevies 
committed at four different times, ond was given consecutive sentences 
oggregeting 3 years to 24 years. In other vords, he vill. be eligible for 


perole afte: 8 yeo.s, The Court could have imposed e sentence of 5 to 15 years in 
each of the four cases, to run consesutivel 
¥s /e/ Alexander Holtzoff 


‘ ¢ Theat ty TY 
September 19, 1956, United States District Judge 


UNITED STATES DISTRICT COURT PyLED (55 
e 
FOR THE DISTRICT OF COLUMBIA OCT 18 1956 
UNITED STATES OF /ITRICA, HARRY M. HULL, Clerk 
‘ Appellee, ~ 312-54 
' ne ~ 313-54 
No. 2 ROOSEVELT 9. BAILEY Criminal Nos. _ ehh 
Box 25, Lorton, Va. Appellant. ) 
sestia esr. PP ss ~ 315-54 








AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROGZED ON APPEAL WITHOUT PREPAYMENT OF COSTS: 


Denial. of not to reduce sen, 


I, Roosevelt 9, Bailey, being firet duly sworn cccording to law, depose 
and say that I am the defendant in the above-entitled cause; and in support 


of my application to proceed in said cause; without being required to prepay 


fees or costs, state as follows; 
(1) That I am a citzen of the United States. 


(2) That because of my poverty I am unable to pay the cost of said action 
or able to hire counsel for the same. 


(3) That I em unable to give security for the same, 
(4) Thet I believe I am entitled to the redress I seek in said action. 
(5) That a concise nature of my action is stated in the accompanying 
Notice of Appeal. 
/s/ Roosevelt Bailey 
Roosevelt Q. Bailey 


Defendant. 
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St/4B GF VIRGINIA) ' (56) 
)* oa: 

COUNTY OF FAIRF/X*) 

SUBSCRIBED .ND S''ORN TO BEFORE ME THIS 15th DAY OF OCTOBIN, 1956, AT 
LORTON, VIRGTNI/.. 

/s/ Edvard T Flancge 
NOT’ RY PUBLIC 

My Commise’on “spires April 25, 1959, 
Oct. 22, 196, 

Application 701 leave to appeel in forma pauperis is denied as the 
cppeal is not ta’en in good faith and is frivolous. Tne orde. sought to 
reviewed is not apnealable gee my Memorandum of Sept. 1°, 1956, 


/s/ Holtzoft 
Judge 
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QUESTIONS PRESENTED 





1. Whether the District Court erred in failing 
to treat appellant's pleading of September 7, 1956, as a 
motion within the provisions of Section 22557 


2. Whether the District Court erred in denying 


appellant a hearing? 
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UNITED STATES OF AMERICA, = 
) 


BRIEF FOR APPELLANT 
Statement of Jurisdiction 


Qn September 7, 1956, appellant filed a petition in the District 
Court for the District of Columbia requesting a reduction of sentence or, in 
the alternative, a hearing upon the allegations contained in the petition. 
fhe District Court, om September 19, 1956, dismissed the petition without a 
hearing. Appellant thereafter petitioned this Court for leave to appeal in 
forma pauperis. This Court, on December 10, 1956, allowed appellant to 
appeal in forma pauperis from the order of the District Court entered on 
September 19, 1956. Jurisdiction of this Court is evoked under Sections 
1291 and 2255 of Title 28 of the United States Code. 


Statement of the Case 


Qn or about February 2, 1954, appellant, a minor, being advised 
that the police were looking for him, voluntarily went to Precinct No. 9 of 
the Metropolitan Police Department. (J.A. 16) After being held at the 


a 
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precinct for some eighteen to twenty-four hours, appellant was committed to 
the D. C. Jail pending determination by the Juvenile Court as to a waiver 
of jurisdiction. (J.A. 18) ‘The Juvenile Court waived jurisdiction on 
February 15, 1954, (J.A. 8, 10) and on February 16, 1954, apis was 
arraigned on three counts of armed robbery and entered a plea of not guilty. 
(J.A. 9) The Grand Jury, on March 15, 1954, returned true bills on four 
different charges of violating the D. C. Code, Title 22, section 2901. Om 
March 15, 1954, appellant pled not guilty and the court appointed a member 
of the District of Columbia Bar to defend appellant. (JA. 10) On May 5, 
1954, appellant appeared for trial at which time he withdrew his plea of not 
guilty and entered a plea of guilty to all four indictments. (J.A. 13) 
July 2, 1954, he was sentenced to serve four consecutive terms of two to 
six years each, which will be an aggregate of not less than eight years and 
not more than twenty-four years. (J.A. 3) Additional facts that are 
pertinent to this appeal are discussed at length in the argument, PP. 10-13, 
Cn September 7, 1956, appellant filed a motion for reduction of 
sentence and other relief. This motion was denied without hearing on 
September 19, 1956. It is the order denying that motion without a hearing 


which is now before this Court on appeal. 
Statute Involved 


Title 28, U.S.C., 82255, provides as follows: 


Federal Custody; remedies on motion attacking sentence: 





A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 








a 


imposed in violation of the Constitution or laws of 
the United States, or that the court was without juris- 
@iction to impose such sentence, or that the sentence 
wes in excess of the maximm authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 


A motien for such relief may be made at any time. 


Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States attorney, grant 2 prompt 
hearing thereon, determine the issues and make findings of 
fact and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without juris- 
diction, or that the sentence imposed was not authorized 
by law or otherwise open to collateral attack, or that 
there has been such a denial or infringement of the consti- 
tutional rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the prisoner 
or re-sentence him or grant a new trial or correct the 
sentence as may appear appropriate. 


A court may entertain and determine such motion with- 
out requiring the production of the prisoner at the hearing. 


The sentencing court shall not be required to enter- 
tain @ second or successive motion for similar relief am 
behalf of the same prisoner. 


an appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment 
on application for a writ. of habeas corpus. 


An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 


relief, by motion, to the court which sentenced him, or 
that such court has denied relief, unless it also 


62 stat. 967 (1948), as amended; 63 STAT. 105 (1949): 
28 U.S.C. § 2255 (Supp. V, 1952) 
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Statement of Points 


1. The District Court erred in failing to consider the appellant's 
pleading as a motion within the provisions of Section 2255. 

2. The District Court erred in failing to grant appellant a hear- 
ing upon the serious allegations presented by his motion which allegations 


are uncontradicted by the record. 
Sumexy of Argunent 


I. Appellant's petition contains a request that, in the alternative, 
it be treated as a motion under Section 2255 of Title 28 of the United States 
Code for the purposes of his presence in court. However, srrespective of the 
title given the pleading or the relief requested, petitions filed by prisoners, 
who are uneducated and ignorant of the law, are liberally interpreted by the 
courts in order to afford them relief from unjust imprisonment. For this 
reason, it is clear that the pleading should have been Genntaercd as a motion 
under Section 2255. The memorandum opinion of the trial owns clearly indi- 
cates that it did not consider the allegations of the petition against the 
"statutory standard" of the statute but denied it without pivias any consi- 
deration to the provisions of Section 2255 or even realizing that the relief 
authorized by this statute was sought. 

II. Appellant has made allegations that he was coerced into enter- 
ing a plea of guilty by the conduct of the police and his assigned trial 
counsel. These allegations are outside of the record, are uncontradicted 
and, therefore, for purposes of appeal, must be accepted as true. Section 
2255 further provides that a hearing must be granted on these allegations 


unless it is conclusively shown that the appellant is not entitled to any 


relief. Under the decisions of the Supreme Court, a coerced plea of guilty 
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viclates an individual's constitutional rights and requires that the sentence 
be set aside. Therefore, it is clear thet appellant is entitled to an oppor- 


tunity to prove his charges at a hearing. 


——— 


I. The District Court Erred in Failing To Treat Appellant's 
B. as a ions of 


Appellant filed a pleading entitled "Motion For Reduction of Sentence 
Pursuant to Rule 53 (b) of Title 28 Judiciary and Judicial Procedure Section 
1343 (3) of Title 28 U. S. Code. Defendant's Affidavit in Support of Motion.” 
(J.A. 14) While this pleading did not refer to Section 2255 in the title, 
the appellant specifically referred to this section in the lest paragraph of 
the pleading and asked that, in the alternative, the motion be treated as a 


Section 2255 motion. 


This not being a motion under Section 2255 of Title 28, but 

rather a motion for reduction of sentence, petitioner urges 

this Honorable Court that in the alternative this Motion 

could be treated as such for the purposes of petitioner's 

presence in Court, which, as such, would werrant counsel being 

appointed. (J.A. 21) 
Moreover, the references to Section 2255 are not limited to this paragraph. 
For instance, appellant cites the case of James v. United States, 175 F. 2d 
769 (C.C.A. Sth, 1949), which deals with Section 2255, as being "pertinent 
for consideration here." (J.A. 20) 

More important, however, is the fact that in the pleading the 
eppellant clearly stated the grounds upon which he was entitled to relief 


and asked for e heering: 
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The foregoing narrative of the allegations in this motion 
reveals facts material to a determination of the constitutional 
questions involved. The allegations as to petitioner's treat- 
ment after arrest and the delay of sixteen days before appear- 
ing in Court together with the mental coercion by defense 
counsel and counsel's advice to plead guilty and petitioner's 
understanding of the nature and consequence of a guilty plea 
present the very kind of dispute which should be decided 
“only” after a hearing. In spite of the guilty plea itself, 
it is not sufficient to refute as frivolous or false the 
serious charges made by petitioner concerning matters not 
shown by the record. See Palmer v. Ashe, 342 U.S. 134, 137. 
Moreover, the number and complexity of the charges against 
petitioner, as well as their seriousness, create a strong 
conviction that no layman, (less more than a Juvenile ) could 
have understood the accusations and that petitioner should not 
have been advised by counsel to plead guiity, especially in 2 
criminal (not Juvenile) court. (J.A. 19) 


Mis specific request, coupled with the fact that "Rule 53 (b) of Title 28" 
and "Sections 1343 (3) of Title 28," as listed in the title of the pleading, 
are obviously not in point, makes it evident that appellant was asking for 
relief that could be granted only by treating the pleading as a motion under 
Section 255.7 Prisoners, who act on their own behalf, are not held to strict 
rules of pleading. The Supreme Court, in Price v. Johnson, 334 U.S. 266, 291, 
292, 68 Ss. Ct. 1049, 1063 (1947), stated this principle very Sea 


Moreover, we do not believe that the burden was on the 
petitioner of affirmatively alleging in the first instance 
that he had acquired new information or that he had adequate 
reasons for not raising sooner the issue of the knowing use 
of false testimony. It was enough if presented facts which, 
if borne out by proof, would entitle him to relief. Prisoners 
are often unlearned in the law and unfamiliar with the compli- 
cated rules of pleading. Since they act so often as their 
own counsel in habeas corpus proceedings, we cannot impose on 
them the same high standards of the legal art which we might 


1/ Flores v. United States, 238 F. 24 758 (C.C.A. 9th, 1956). 


2/ The remedy provided by Section 2255 is as broad as that provided by 
habeas corpus and, therefore, precedent derived from decisions on 
habeas corpus is applicable except as to venue. United States v. 
Hayman, 342 U.S. 205, 217, 72 S. Ct. 263, 271 (1951); smith v. 
tnited States, 88 U.S. App. D.c. 80, 83, 187 F. 2a 192) 195 (1950). 





this true in a case like this where the imposition of these 
f standards would heve 2 retroactive and prejudicial effect on 
the prisoner's inartisticelly draw petiticn. 


However, despite the apparent nature of appellant's pleading, and 
despite the requirement that it should be liberally construed, the District 
Court failed even to consider the pleading as a motion under Section 2255. 
In the memorenduz denying the motion, the Court stated as follows: 

The application filed by the defendant in proper person 
“ is a motion for a reduction of sentence and, therefore, is 
governed by Rule 35 of the Federal Rules of Criminal Procedure, 
‘ under which the power of the Court to reduce a sentence ceases 
within sixty days after its imposition. This defendant was 
sentenced on July 2, 195%, and the present motion was filed on 
September 7, 1956. ‘Therefore, the Court is without power to 
entertain this applicetion and it is denied on that ground. 
q The Court might add that even if power to consider the 
motion existed, the Court would not reduce the sentence in 


view of the nature of the offenses involved. The defendant 
convicted of four different robberies ccmmitted at four 


imposed @ sentence of 5 to 15 years in each of the four 
, cases, to run consecutively. (J.A. 22-23) 


In denying the moticn for leave to appeal in forma pauperis, the District 
Court made a notation on the pleading that also reveals that the pleading 
3 
> was not given any consideration as a Section 2255 motion. 


srcavusouw. “dae vives sual we ichacteu is ov ogc - 
able * . e* ( a e 


oa The Court made this comment despite the fact that the statute specifically 


> provides that an order entered on such a motion may be appealed. 





° 3/ In its opposition to the petition for leave to proceed on appeal in forma 
oo » filed in this Court, the Government states that "The trial” 
petitioner's motion when it wes before it as a motion to 
a reduce sentence." Page 2, footnote 3. 
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In Adams. v. United States, 95 U. S. App. D.C. 354, 357, 222 F. 






2a 45, 48 (1955), this Court considered an appeal under Section 2255 from 





~ an order of the District Court denying a hearing. The order contained no 





reference to the “statutory standard." This Court stated: 






f It would have been better practice for the District 
/ Jwage to have made @ statement on the record to the effect 

that the motion and the files and records of the case con- 
ae clusively showed that the prisoner was entitled to no re- 
lief under Section 2255: such a statement, made on the . 
trial court's responsibility and conscience as a judge, 
would have advised this court on the record that the trial 
court in denying the motion had in mind the statutory stan- 
dard. But we see no need to remand for that purpose. 











In the Adams case, the sole issue was the applicetion of the statutory stan- 





dard--it was undisputed that the trial court had considered the pleading as a 






motion filed under Section 2255. Yet, even there, this Court felt it was 





entitled to the benefit of the trial judge's opinion. In the instant case, 





it is clear that the trial court could not possibly have applied the proper 






“standard” since he did not even consider the pleading as a motion under 





Section 2255. This Court should not take the place of the trial court and 





make de novo determinations that should have been made below. For that 





reason, it is respectfully submitted that this Court should remand the case 





to the District Court with directions to consider the allegations of the 





pleading against the “statutory standard" of Sectian 2065. 
Give Appellant @ Hearing. : 





The basic issue in this case is very simple--was appellant entitled 





to a hearing under the provisions of Section 2255? To deny a hearing, a 





trial court mst find that "the motion and the files and records of the case 






conclusively show that the prisoner is entitled to no relief . . ." It is 
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submitted that such a finding cannot validly be made upon the record in this 
case. 

Appellant has alleged in his pleading that he was ccerced into 
Pleading guilty by his treatment et the hands of the police and his assigned 
counsel. Im considering these allegations, it is believed that only a few 
principles of law are pertinent. First, it is clear that on an appeal from 
a denial of a motion under Section 2255 without a hearing, as in a habeas 
corpus proceeding, all the factual allegations of the petition, not conclusive- 
ly precluded by the files and records of the case, must be accepted as true, 
even if they are improbabie and tax credulity. Walker v. Johnson, 312 U.S. 
275, 287, 61 S. Ct. S7k, S79 (1941); Waley v. Johnston, 316 U.S. 101, 10k, 
62 S. Ct. 968, 965 (19k2). 

Second, the Supreme Court has held that, if an individual is coerced 
into pleading guilty, his constitutional rights are violated. ‘And if his 
Plea was so coerced as to deprive it of validity to support the conviction, 


the coercion likewise deprived it of validity as a waiver of his right to 


assail the conviction.” Waley v. Johnston, supra at 104, 62S. Ct. at 965. 


In addition, in the Waley case, the Court agreed with the Government's con- 
fession of error that where a petition " .. . raises the material issues 
whether the plea was in fact coerced by the particular threats alleged which 
stand undenied on the record, and that upon that issue petitioner is entitled 
to a hearing in accordance with Walker v. Johnston, 312 US 275, 85 L ed 830, 
61 S Ct 57%." Ibid 

It is submitted that, under these principles of lew, the following 
allegations of the appellant, which stand undenied on the record, clearly 
require that he be afforded a hearing. 





Allegations of Petition | 

(a) Appellent was a minor, 17 years of age, and inex- 
perienced in the law; (J.A. 17) 

(bo) Appellant voluntarily turned himself over to the 
police department; (J.A. 16) : 

(c) Appellant denied to police that he knew anything 
about the alleged robberies; (J.A. 16) | 

(a) Appellant was assaulted by the Seatees in an 
attempt to obtain a confession; (J.A. 16) 

(e) Appellant was illegally detained for approximate- 
ly eighteen to twenty-four hours before being erred over 
to the juvenile authorities - (J.-A. 18) 

(f) Appellant's arraignment was illegally aeteved for 


3/ 
approximately sixteen days; (J.-A. 18) 


(g) Appellant was placed in a line-up for See 


6 
along with an alleged co-defendant and two drunks; (J.A. 18) 


4/ Whenever any officer takes a child into custody, he shall, unless it is im- 
practical or has been otherwise ordered by the Court, accept the written 
promise of the parent, guardian, or custodian to bring the child to the 
Court at the time fixed. Thereupon such child may be released in the 
custody of a parent, guardian, or custodian. If not so released, such 
= shall be placed in the custody of a probation Oriicer or other per- 

signa Court, or en e or to 4& 
siase of detention provided by the Board of Public Weltare, and the 
officer taking him shall immediately notify the Court and shall file a 
Beers when directed to do so by the Court. eee supplied ) 

- Code 811-912 (1950) 


Rettig v. United States, U.S. App. D.C. No. 12697, Decided Oct. 26, 1956. 


This fact is mentioned since it is evident that such a procedure will al- 
most always result in an identification. The witness would only have to 
remember that the robbers were young in order to make an identification. 
In addition, if the witness recognized the alleged co-defendant, she would 
naturally have identified the appellant also, irrespective of whether she 
would have recognized him if he had appeared in a line-up with strangers. 
The inherent weakness of the identification would help ee @ decision 
to go to trial. 
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(h) Appellant was “mentally ccerced" into pleading 
guilty by his assigned counsel; (J.A. 19) 

(1) Counsel saw appellant only on one occasion 
after his appointment, at which time appellant still 
maintained that he was not going to plead guilty; 

(3.A. 19) 
(2) Counsel "threatened" appellant that, unless 
he pled guilty, the police would bring up six more 
charges of which appellant knew nothing; (J.-A. 19) 
(3) & the day set for trial, appellant was 
again advised by his counsel to plead guilty. (J.A. 19) 
(i) Appellant was not advised by counsel of "the legal 
requirements and his constitutional rights;" (J.A. 19) 

{j) Appellant pled guilty thinking he would be sent to 
@ juvenile institution for a short sentence. (J.A. 19) 

2. Facts of the Record 

(2) Appellant's co-defendant was arraigned before the 
United States Commissioner on February 2, 1954, but appellant 
was not arraigned until February 16, 1954; (J.a. 8,9) 

(>) Appellant did not plead guilty before the Commissioner; 
(5.a. 9) 

(c) Appellant pled "not guilty" at his arraignment in 
District Court; (J.-A. 10-11) 


7/ In this regard it is interesting to note that, before 
it was indicated that twelve more S would be presented to the grand 
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(a) The Government subpoenaed witnesses as late as 
April 28, 1954, for the trial scheduled to begin on May 5, 
1954, (J.-A. 12) ae the day of trial apparently had its 
witnesses in court; (J.A. 6) 

(e) The record fails to indicate any subpoenae were 
issued on behalf of appellant by his assigned counsel, although 
until the day of the trial appellant still believed he would 
plead not guilty; (J.A. 19) 

(f) After pleading appellant guilty on May 5, 1954, 
defense counsel indicated that he still had not determined 
whether the Juvenile Court had waived jurisdiction, although 
the waiver had been in the court record since February 19, soo! 
(J.-A. 3-4) 

8/ This fact indicates that, at least, as late as seven days before the date 
set for the trial, and perhaps even on the day of trial, the Government 
still had no reason to believe appellant would change his plea. 

9/ The transcript of the proceeding discloses the following: 


"THE DEPUTY CLERK: The case of United States versus Richard W. Russo, 
Roosevelt Q. Bailey. 


"COUNSEL: Ready for the defendant Bailey, your Honor. That will be dis- 
posed of at this time. 


“THE COURT: Very well. 


"COUNSEL: The defendant wishes to enter a plea of guilty to all four 
indictments, your Honor. 


"THE COURT: There are three indictments here. All four? 
“COUNSEL: Four, your Honor. 

"THE COURT: ‘To all four? 

"COUNSEL: Yes, sir. 


If your Honor please, may I approach the bench a moment with 
counsel for government? 


(continued. on next page) 
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It is submitted thet a fair analysis of the record will show that 
only in ome instance can anything be construed as contradicting the allega- 
tions of petition. Counsel stated to the Court, in response to a question, 
that he had advised appellant of his rights. (J.-A. 4%) As heretcfore shown, 
the mere fact that appellant admitted the ccmmission of the crimes and pled 
guilty is immaterial since he contends that he was ccerced into making this 
plea. (J.A. 5-6) 

These allegations and fects of the record paint a picture of a young 
boy who has consistently acted in eccordance with his declared intention to 
plead “not guilty.” After turning himself in, he was mistreated by the police 
and illegally detained, yet he did not confess. His assigned counsel did not 
prepare for trial but only attempted to convince appellant to change his plea 
to guilty. & the day of trial, appellant found himself with no defense, no 
money and no ome upon whom he could rely for advice. [If this be true, 
appellant is entitled to relief. The only wey it can be determined if this 
picture is true or false is by affording appellant a hearing. 

Appellant, Roosevelt Q. Bailey, in his petition makes certain charges 
against his assigned counsel. This Court has held that mere mistakes of 
counsel are not grounds for relief and that appellant must prove an extreme 
case. “It must be shown that the proceedings were a farce and a mockery of 


justice." Diggs v. Welch, 6&0 App. D.C. 5, 7, 148 F. 2a 667, 669 (1945), cert. 


9/ Continued from preceding page: 


“THE COURT: No. Suppose you make any statement in open court. There is 
no reason why you should come to the bench. 


“COUNSEL: It is my understanding, your Honor, that the defendant is 17 
cf age. I wanted to know whether or not the record showed that the 

Court has waived jurisdiction on this defendant. He tells me he is 

years old.” 
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denied, 325 U.S. 889, 65 S. Ct. 1576 (1945). It is submitted that the instant 
case meets this test. Moreover, the allegations in the instant case are com- 
pletely distinguishable from the facts considered by the court in Diggs v. 
Welch. As Chief Justice Groner stated in his concurring opinion, the Court 
there was dealing only with a mistake of judgment on behalf of counsel. 
Roosevelt Q. Bailey has alleged in the instant case that he was “mentally 
coerced" into pleading guilty when he wanted to go to trial. The record does 
not contradict this allegation--in fact, although the facts of record may be 
explained, in their present form, they generally substantiate the allegation. 
Each case involving this issue “must be judged on its own merits." District 
of Columbia v. Scott, 94 U.S. App. D.C. 227, 228, 21h F. 2d 860, (1954). - 
Appellant has made serious allegations of specific facts that require a hear- 


ing--not only to give him an opportunity to prove he was denied his constitu- 


tional rights, if he can do so, but also to allow assigned counsel to demon- 


strate that the allegations are false, if this be the case. 

It appears undisputed that a hearing must be ea if controverted 
issues of fact are alleged as to the validity of a plea of guilty and compe- 
tency of representation. United States v. Hayman, 342 U.S. 205, 219-220, 
72 S. Ct. 263, 272-273 (1951); Walker v. Johnston, supra. The former case 
arose on allegations that Hayman's trial counsel represented a witness who 
testified against him and that Hayman was not aware of this conflict. The 
court held an ex parte hearing and dismissed the petition. The Supreme 
Court, in reversing, stated: 3 

We do not find in 82255 the disturbing inadequacies 
found by the court below. The issues raised by respon- 
dent's motion were not determined by the "files and records" 


in the trial court, In such circumstances, 82255 requires 
that the trial court act on the motion as follows: ". .. 
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cause notice therecf to be served upon the United States 
peri grant 2 prompt heering thereon, determine the 
issues and make findings of fact ana conclusions of law 


however convincing the ex parte showing." We conclude that 

the District Court did not proceed in conformity with 82255 

when it made findings on controverted issues of fact relating 

to respondent's own knowledge without notice to respondent and 

without his being present. 
It is submitted that, in the light of the extraordinary allegations made by 
appellant in his petition, which are uncontradicted by the record, that 
appellant is entitled to the full hearing guaranteed by the statute under 
the principles laid down in the Heyman case. 

It cannot be stressed too cften that appellant seeks only a hearing! 
No matter how doubtful this Court may be of his ability to prove his clains, 
he is still entitled to the chance. The burden, at this stage of the proceed- 
ing, is on the Govermment to show from the record that appellant is “conclu- 
sively . . . entitled to no relief." It is submitted that a denial of a hear- 
ing in this case will have the effect of reading this sentence out of the 
statute. 

Appellant is presently incarcerated at Lorton, Virginia. (J.A. 15) 
There is no administrative problez involved in granting him the hearing he 
Gesires. A hearing would have saved time and money for the courts and the 
Govermment. Im cases of this nature, when relief is being asked under 2 
broad equitable principle, it is submitted that the courts should be extreme- 
ly reluctant to deny the hearing Comgress so clearly intended to be avail- 
able. The Supreme Court has recognized this Congressional purpose: 


Our prior decisions have established that: (1) a con- 
viction following trial or on a plea of guilty based on a 
confession extorted by viclence or by mental coercion is 
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invalid under the Federal Due Process clause . . . The allege- 
tions as to petitioner's treatment prior to confession and his 

understanding of the nature and consequences of a guilty plea 

present the very kind of dispute which should be decided only 

arter 2 hearing (Underlining supplied) Herman v. Claudy, 

350 U ae eenre 6, 118, 120, 76S. Ct. 223, 22h, Be (1955). 


Conclusion 


WHEREFORE, it is respectfully submitted that the order of the 
District Court be reversed and the case remanded for either a consideration 
of the motion under the provisions of Section 2255 or for a hearing. 


Respectfully submitted > 
———"lobert L. Heald 


Walter R. Powell, Jr. 
Attorneys for Appellant 


1771 N Street, N. W. 
x Washington 6, D. Ce 


a February 26, 1957 
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Nos. 13,676-9 
QUESTIONS PRESENTED 


Where appellant has pled guilty to four indictments, each 
charging him with robbery, and two years thereafter filed 
a motion for reduction of sentence, in the opinion of the 
appellee the questions presented are: 


Should a motion to reduce sentence be considered as a 
motion to vacate sentence. 


Assuming arguendo that the motion to reduce sentence 
was considered as a motion to vacate, on the grounds of 
ineffective assistance of counsel, was it necessary for the 
court to hold a hearing thereon. 











Counterstatement of the Case ........--- ccc cece cece cece nese seccceee 
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United States Court of Appeals 
For the District of Columbia Circuit 


Nos. 13,676-9 


Roosevett Q. Bamey, Appellant, 
v. 
Unrrep States or America, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


During March of 1954, four one-count indictments were 
returned by the Grand Jury charging appellant and another 
with robbery. On March 19, 1954, appellant entered a 
plea of not guilty to the charges and requested that the 
Court appoint counsel to represent him (J.A. 10-11). 
Bernard W. Kemp, Esq., was appointed to represent appel- 
lant that same day (J.A. 10). On May 5, 1954, appellant 
appeared in Court with his attorney and withdrew his plea 
of not guilty, and entered a plea of guilty to each indict- 
ment (J.A. 13). He had been advised of his rights by coun- 
sel (J.A. 4) and then in response to questions by the 
Court appellant admitted robbing Samuel Yaffee of $220.00 





2 


on January 30, 1954 (J.A. 5), that he robbed Geneva Kid- 
well of $10.00 on January 21, 1954 (J.A. 5), that he robbed 
Costa Chaconas of a watch and $52.00 (J.A. 5), and that 
he robbed Mildred Mozingo of $20.00 on January 27, 1954 
(J.A. 5). On March 16, 1954, appellant was served with a 
copy of the indictments, and immediately after stating his 
guilt to the Judge on May 5, 1954, appellant entered 
a formal plea of guilty to each of the indictments as called 
off to him by the clerk (J.A. 5-6). On July 2, 1954, appel- 
lant was sentenced to be imprisoned for a period of from 
two years to six years on each indictment, the sentences to 
run consecutively (J.A. 3). On September 7, 1956, more 
than two years after sentence, appellant filed a motion 
for reduction of sentence (J.A. 14-22). It was denied on 
September 20, 1956 (J.A. 22-57), and from that denial 
the instant appeal was taken. 


STATUTE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sentence.— 
A prisoner in custody under sentence of a court established 
by Act of Congress claiming the right to be released upon 
the ground that the sentence was imposed in violation 
of the Constitution or laws of the United States, or that 
the court was without jurisdiction to impose such sentence, 
or that the sentence was in excess of the maximum author- 
ized by law, or is otherwise subject to collateral attack, may 
move the court which imposed the sentence to vacate, set 
aside or correct the sentence. 


A motion for such relief may be made at any time. 


Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, 
the court shall cause notice thereof to be served upon the 
United States attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and con- 
clusions of law with respect thereto. If the court finds 
that the judgment was rendered without jurisdiction, or 
that the sentence imposed was not authorized by law or 
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otherwise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the judg- 
ment aside and shall discharge the prisoner or resentence 
him or grant a new trial or correct the sentence as may 


appear appropriate. 


A court may entertain and determine such motion with- 
out requiring the production of the prisoner at the hearing. 


The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on behalf 
of the same prisoner. 


An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 


An application for a writ of habeas corpus in behalf of a 
prisoner who is authorized to apply for relief by motion 
pursuant to this section, shall not be entertained if it 
appears that the applicant has failed to apply for relief, 
by motion, to the court which sentenced him, or that such 
court has denied him relief, unless it also appears that 
the remedy by motion is inadequate or ineffective to test 
the legality of his detention. 


SUMMARY OF ARGUMENT 


The motion for reduction of sentence properly was not 
treated as a motion to vacate sentence. 


If the motion to reduce sentence were treated as a motion 
to vacate sentence, appellant was entitled to no hearing 
thereon, as the files and records of the case conclusively 
show he is entitled to no relief. 
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ARGUMENT 
I 


A MOTION FOR REDUCTION OF SENTENCE SHOULD NOT BE 
CONSIDERED AS A MOTION TO VACATE SENTENCE 

Appellant’s contention that his motion to reduce sentence 
should have been treated as a motion to vacate sentence 
pursuant to the provisions of 28 U.S.C. § 2255 is without 
merit. Appellant’s motion, although alleging a number 
of alleged errors concerning his arrest and conviction, is 
based primarily on a plea for reduction of sentence. It 
is apparent from a mere reading of the motion that appel- 
lant thought he would receive a token punishment for the 
robberies that he committed and would be free in a very 
short period of time. For instance, appellant stated in 
his motion that he ‘‘pleaded guilty, thinking he would be 
sent to a juvenile Institution for a short period”’ (J.A. 19). 


Appellant filed his motion in order to have his sentence 
reduced. He did not complain that the sentence was in 
excess of the maximum authorized by law, or that it 
was in any similar way defective. It is clear that the 
sentence being served by appellant is lawful, and just. 
Therefore, since the motion of appellant was for mercy, 
rather than correction of an illegal sentence, the motion 
could not have been treated as a motion to vacate. If 
the words of section 2255 are construed in their ordinary 
sense, they do not apply to this case, since they deal 
with illegal sentences. Richards v. United States, 94 U.S. 
App. D.C. 85, 212 F.2d 453 (1954). 


2 Appellant received sentence of only two to six years on each of the four 
indictments (J.A. 3) for a total of not less than eight nor more than twenty- 
four years instead of the maximum possible. The maximum sentence could 
have been from five to fifteen years on each indictment for a total of not 
less than twenty nor more than sixty years (J.A. 23). 
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ASSUMING ARGUENDO THAT APPELLANTS MOTION WAS A 
MOTION TO VACATE HE WAS ENTITLED TO NO HEARING 
THEREON 


The trial court did not err in denying appellant’s motion 
without a hearing thereon. Even assuming arguendo that 
the motion was a motion to vacate sentence, it is apparent 
from the files and records of the matter that appellant 
was entitled to no relief. 


Appellant’s first contention is that he was a minor, 17 
years of age and inexperienced in the law (J.A. 17, Br. 
10). However, appellant was not in court alone. He was 
represented by counsel, appointed by the court to aid him 
in his defense, if any. Appellant was advised of his rights 
by counsel (J.A. 4), and thereafter voluntarily stated to 
the court that he did in fact commit the robberies with 
which he was charged (J.A. 5) and then entered his plea 
of guilty to each indictment (J.A. 5-6). Appellant was 
certainly aware of his prior involvement with the law and 
the resulting Juvenile Court proceedings. In the instant 
crimes charged, the Juvenile Court properly waived juris- 
diction over appellant (J.A. 8,10). By his plea of guilty, 
appellant waived all non-jurisdictional defenses. Hern- 
brook v. United States, 216 F.2d 112 (5th Cir. 1954). 


Appellant’s contentions that he voluntarily turned him- 
self over to the police, that he then denied to them that 
he had any knowledge of the offenses, that he was assaulted 
by the police in an effort to obtain a confession, that he 
was illegally detained before being turned over to the 
Juvenile Court, and illegally detained before arraignment, 
and that he was improperly placed in a line-up are all not 
worthy of a hearing thereon from the facts and records 
of the case. The record does not disclose that any con- 
fession was obtained or used in connection with appellant’s 
plea of guilty or sentence. It is not alleged that any of the 
above listed contentions caused the plea of guilty. As a 
matter of fact, appellant’s conclusion to his motion shows 
that he merely wants his sentence reduced (J.A. 21). No- 
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where does he deny his guilt, or state how any of the above 
contentions coerced him. 


Appellant’s main contentions in his motion consist of 
an attack on counsel. These allegations are clearly not 
deserving of a hearing. As the Court stated in the case 
of Brink v. United States, 202 F.2d 4 (10th Cir. 1953) : 


**_.. we freely indulge in the presumption that every 
court-appointed counsel has discharged his profes- 
sional duty with honor and credit to the cause of jus- 
tice. Indeed, we cannot accept the petitioner’s cate- 
gorical statement that counsel fell short of his sworn 
duty, especially in the face of the scrutiny of the 
trial judge, whose findings with respect to the regu- 
larity of the proceedings certainly cannot be said to 
be clearly erroneous.”’ 


It is alleged by appellant that counsel was ineffective be- 
cause he only once conferred with appellant at the jail 
prior to the date of trial. This by itself does not indicate 
that counsel was ineffective. United States v. Wight, 176 


F.2d 376 (2nd Cir. 1949), cert. dented, 338 U.S. 950; 
Skiskowski v. United States, 81 U.S. App. D.C. 274, 158 
F.2d 177, cert. denied, 330 U.S. 822, reh. dented, 331 U.S. 
870; Harley v. United States, — U.S. App. D.C. —, (No. 
13,563, decided Jan. 31, 1957). 


It is further alleged in the motion that counsel threatened 
appellant that the Government would charge him with many 
other robberies if he did not plead to the instant offenses. 
Appellant alleges that he knew nothing of these robberies, 
although he states that it was represented before the U.S. 
Commissioner in his presence that they would be presented 
to the grand jury (Br. 11). It is a matter of official record 
that a total of fourteen cases of robbery were presented 
to the grand jury against appellant, all fourteen of which 
were supported by substantial evidence, however, in the 
interests of time and justice, indictments were obtained 
on only four cases. One case was ignored. Therefore, ap- 
pellant states on the one hand that he knew other cases 
would be presented against him, and on the other hand that 
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he did not so know (Br. 11). This contention is patently 
not worthy of a hearing from the files and records of the 
case. 


The allegation in the motion that appellant was not ad- 
vised of his rights is denied in the record. The record shows 
that not only did counsel advise appellant of his rights 
(J.A. 4), but appellant admitted his guilt to the Judge 
(J.A. 5) as to each offense, and pleaded guilty to each sepa- 
rate indictment (J.A. 45). 


The entire substance of the motion may be found in ap- 
pellant’s final allegation. He alleges that he pled guilty 
thinking he would be sent to a juvenile institution for a 
short while (J.A. 19, Br. 11). It is well settled that merely 
because appellant hopes to receive a light sentence, his 
conviction will not be reversed. Futterman v. United 
States, 91 U.S. App. D.C. 331, 202 F.2d 185 (1952). 


It is also to be noted that appellant did not raise the mo- 
tion to reduce sentence until more than two years after 
sentence was imposed. Therefore we have another reason 
for the denial of the motion without a hearing. As the 
Supreme Court stated in the case of Morgan v. United 
States, 346 U.S. 502: 


*‘Continuation of litigation after final judgment and 
exhaustion or waiver of any statutory right of review 
should be allowed through this extraordinary remedy 
{[coram nobis] only under such circumstances com- 
pelling such action to achieve justice.’’ 


In the instant case, justice would not be served by a hear- 
ing on the motion to reduce sentence since appellant stated 
to the court that he was guilty of each robbery charged 
and does not, even at this late date, claim that he is inno- 
cent. 


Therefore, it is submitted that appellant’s motion, even 
if considered as a motion to vacate, was not deserving of a 
hearing. All of his contentions are plainly refuted on the 
face of the record in the case, and to require appointed 
counsel to testify and to give dignity to such bare allega- 
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tions so refuted would be indeed superfluous. Appellant 
has not shown that the proceedings were a farce, or a fraud 
upon the court. Cf. Diggs v. Welch, 80 U.S. App. D.C. 5, 
148 F.2d 667 (1945), cert. denied, 325 U.S. 889; Adams v. 
United States, 95 U.S. App. D.C. 354, 222 F.2d 45 (1955); 
Dorsey v. Gill, 80 U.S. App. D.C. 74, 148 F.2d 857 (1945), 
cert. denied, 325 U.S. 889. 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 


Lewis CaRROLL, 
Aurrep Burka, 
Assistant United States Attorneys. 
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